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BOOK REVIEWS
REAL ESTATE PRINCIPLES AND PRACTICE. By PHaLn' A.
Revised Edition, 1945, pp. xvi, 583.
New York: Prentice-Hall, Inc.
BENSON AND NELSON L. NORTH.

Prentice-Hall's treatise on Real Estate law has been reprinted
every year since it first appeared in 1922. It has been revised
each year since 1938. The current volume is the twenty-fifth
printing. It is an elementary treatment of real estate problems
from the point of view of a real estate dealer or broker and is
adapted for use in schools of commerce and business. It is of especial
value to one engaged in buying and selling real estate. The present
edition adds chapters on "Other Real Estate Instruments", "Real
Estate Advertising", "Selling Real Estate", and "Subdividing and
Developing".
Chapters on liens, taxes, assessments, contracts, auction sales,
deeds, bonds and mortgages, leases, management and valuation cover
the field of real estate law concisely and accurately. The authors
have given a good summary of the various ways in which the Government has entered the real estate field in recent years, especially
its entry into the mortgage business through the Federal Land Bank
System, the Refinance Corporation and the Home Owners' Loan
Corporation. The authors' coverage of covenants of title in deeds
and covenants to be found in well-drawn mortgages is deserving
of special notice. They suggest that in junior mortgages clauses
should be inserted (1) for the protection of the junior mortgagee
when there is a default on payment of interest on the prior mortgage
and (2) a special subordination clause. They suggest the possibility
of mortgage banks to replace the mortgage investment companies
which were so extensively promoted before the 1930 depression and
which fared so badly in that depression.
There are many interesting phases of real property law brought
out that should interest the layman reader and some that might
even surprise him. For instance, in the case of an involuntary
auction sale, one learns, on page 86, that the purchaser is bound to
pay the auctioneer's fee and that "the law prohibits any act by
which the bidding upon property sold at involuntary auction is
artificially limited or controlled."
The last half of the book contains forms for nearly every real
estate transaction. There are copies of deeds used in half a dozen
states, warranty, quit-claim and statutory. There are mortgage
forms used in New Jersey, California, Pennsylvania, Illinois, Ohio,
and New York. There are forms for assigning, extending and re-
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leasing mortgages. There are also numerous forms for leases and
for building loan agreements. In fact, there are all the forms that
one needs for conveyancing.
W. LEwis ROBERTS
University of Kentucky
"
College of Law

TAXABLE INCOME. By ROSWELL MAGILL. Revised Edition,
1945, pp. viii, 491. New York: The Ronald Press Company.
The revised edition of Taxable Income brings the subject matter of the earlier edition, which appeared in 1936, down to date. It
is the best treatment of this intricate subject that has yet appeared.
It is concise, its nearly five hundred pages cover practically all the
cases on the subject. It contains very full footnotes that should be
of great help to the tax lawyer in drawing briefs.
Professor Magill's qualifications for writing a treatise in this
field are too well known to need mention. He served at three different times in the Treasury Department, the last time as Under
Secretary.
The second edition follows the order of the first: "Part I. The
Requirement of Realization", 'Part II. Characteristics of Income",
"Part III. The Sources of Payment". The definition of "income"
given by the Supreme Court in Eisner v. Macomber' might be said
to be the central theme around which the author has developed his
subject. His conclusion as to the possibility of finding a right definition of the term is given on the last page but one of his book:
"The wide range of even this small group of principal
decisions indicates the impossibility of concentrating into a
single sentence a definition of income which will be at once
accurate and useful. Moreover, Mr. Justice Holmes is right;
no definition will aid very materially or at all in solving the
hard case. The best one can do, and that with humility, is to
submit an outline in a form somewhat similar to the schedules
and subsidiary rules used in the British income tax act, of the
outer boundaries of the term 'income' as used in the Sixteenth
Amendment."
For the most part, Professor Magill is willing to go along with
the Supreme Court in its treatment of tax questions. Its decisions
in Edwards v. Cuba R. R. Co.2 and Bowers v. Kerbaugh-EmpireCo.,
however, fail to win his approval. In the latter case a debtor was
allowed to pay off an indebtedness to its subsidiary in depreciated
marks without paying an income tax on the difference betveen the
amount it originally borrowed and the amount it actually paid in
settlement. The whole transaction had been a financial loss and
'252 U. S. 189, 40 Sup. Ct. 189 (1920).
"271 U. S. 170, 46 Sup. Ct. 449 (1926).
'268 U. S. 628, 45 Sup. Ct. 614 (1925).
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the court therefore said there was no income derived from the
transaction. It apparently regarded it as the proverbial case of paying for a dead horse. Professor Magill takes the position that a
taxpayer may derive income by discharging an obligation and he
cites in support of his position the decision in U. S. v. Kirby Lumber
Company,4 where the company bought in its ,own bonds in the open
market at less than par. Here, however, the taxpayer was dealing
with something that had value on the open market. Had the price
of marks advanced and the cost of canceling the debt been greater
than the original loan, the taxpayer might have had difficulty in
securing a deduction for the loss.
In the Edwards case the taxpayer received large subsidies from
the Cuban Government to aid in the construction of a railroad in
Cuba. The decision is, at least, consistent with the Interstate Commerce Commission's rulings as to spur tracks, mentioned by the
author on page 390, and the cases of utility companies where extension of their lines is made by the customers in rural communities.
If such payments are made as part of the price of the service
rendered, it seems that the author is right in his contention and
that such payments should be included as taxable income.
Taxable Income is not a book that the beginner in the field of
taxation will enjoy at the first reading. It needs to be studied. If
he stays with it, he will be well rewarded.
W. LEwis ROBERTS
University of Kentucky
College of Law

•284 U. S. 1, 52 Sup. Ct. 4 (1931).

